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KLOE A4: SEND Transport

The purpose of this KLOE was to consider the circumstances relating to the recent procurement of SEND Transport and the Council’s current

approach to concluding the procurement.

Background

The Council’s Special Education Needs and Disabilities Passenger Transport (SEND
Transport) contract expired at the end of August 2021. Currently 19 operators deliver 122
contracts which are in place to meet the Council’s statutory duty under Section 508B and
Schedule 35B of the Education Act 1996, whereby local authorities are under a statutory
duty to provide free school transport to eligible children.

The Council’s budget for the provision of SEND Transport was significantly under pressure
with a forecast spend of £6.1m in 2020/21 against a budget of £2.5m. This was caused by a
combination of factors, in particular increasing demand.

The Council undertook a procurement exercise, pursuant to its Procurement and Contract
Procurement Procedure Rules in relation to a new SEND Transport Contract for 2021-25
(the new Contract) to award a new contract — at a potential total cost of £22m over four
years. The Council sought to achieve greater economies of scale and value for money
alongside addressing new and emerging issues within the sector including the risk of
modern-day slavery, and improving the overall delivery of the service .

In August 2020, the Council’'s Cabinet approved the establishing of a new Dynamic
Purchasing System (DPS) for the new Contract. A DPS was used for the existing SEND
Transport contract. Following stage one of the new DPS, a closed bidder tender process
was undertaken as stage 2 in March and April 2021. An evaluation of the proposals took
place and a Cabinet Report was prepared setting out the conclusion of the evaluation, and
the recommended awarding passenger transport related contracts via the new DPS effective
as from 1 September 2021.

The Council’s Cabinet, at its meeting on 16 June 2021, considered the award of four lots as
the outcome of the procurement, which would have provided a £300k saving on the previous
contract as well as improving service quality. The Cabinet deferred the matter following
various concerns being raised over the process which had been raised following the
publication of Cabinet papers prior to the meeting taking place.

An internal audit fact finding exercise regarding the proposed award of the SEND Transport
Contracts for 2021-25 was then undertaken.

The Council took external legal advice on the options available, and an emergency Cabinet
meeting took place on 21 July 2021 which agreed to continue to use the existing contracts
with providers for the continued provision of SEND transport until 23rd February 2022, in
order that the Council meets its statutory duties.
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KEY FINDINGS
Internal Audit review

Internal Audit undertook a review, reporting in June 2021, which examined the
background to and decision making relating to the 2021-25 contracts, compliance
with the Council’s procurement and contract rules, the approach adopted to supplier
inclusion to DPS and the associated tender, how the outcome of the tender
evaluation was reported to Members, and considered if any inappropriate or
fraudulent activity had taken place. This report noted:

Some of the concerns raised related to the identity of the owner of the two
companies initially selected as the successful bidders, and the fact he was a
former employee of the Council and the son of a former Deputy Leader, who
was investigated into a series of land sales involving the Council (known as the
Wragge report). As neither individual had any known current role or association
with the Council they did not form part of the scope of the review.

Many of the concerns were raised by current suppliers of this service to the
Council that have not been successful in the latest procurement exercise, so
there would be an element of potential disappointment and disgruntlement
behind parts of them. However, each of the concerns were dealt with objectively,
and in certain cases they were found not to be fully accurate in their
interpretation. For example, a number of officers from both procurement and the
service area were involved in the assessment process.

The internal audit report concluded:

The procurement was undertaken with the correct intentions.
Some concerns and issues raised have an element of substance.

A number of issues regarding the quality of certain information provided by
bidders in support of their applications

A number of key Council processes were not followed. In particular the need for
officers involved in the exercise to formally declare if they have any potential
conflict of interests, the completion of a Starting a Procurement form which
captures key information from the outset, and to respond to bidder’s applications
within agreed timescales. However, while internal procedures within service
areas had not always been followed, none of these were in themselves a direct
breach of the Council’s Procurement and Contract Procedure Rules.
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KLOE A4: SEND Transport (cont'd)

The purpose of this KLOE was to consider the circumstances relating to the recent procurement of SEND Transport and the Council’s current

approach to concluding the procurement.

KEY FINDINGS (cont’d)

+ Sufficient documented consideration does not appear to have been given to both
financial modelling and the risks, particularly around resilience, associated with the
potential placing of all four large contracts with just two companies, who in themselves
come under the ownership of one individual.

* None of the officers interviewed indicated that they had been placed under any pressure
by any other officer or elected member as part of the procurement exercise.

» While the significant reduction in lots would see a subsequent reduction in the number of
companies the Council would be contracting with, from the evidence available to them,
Internal Audit found nothing to suggest that the reduction of competition was undertaken
with the sole aim of benefitting two particular companies. Similarly, they came across no
evidence to suggest that any inappropriate or fraudulent activity had taken place.

The Internal Audit report concluded that the issues identified in the review in all likelihood will

necessitate a need to revisit the procurement exercise. In particular the way in which use

was made of the DPS including restricting the number of lots available, how initial decision
making was considered, agreed and recorded, and how information and the lack of detail
thereof, was relayed back to the Cabinet in order for them, and later Scrutiny, to make an
informed decision, on what is in effect a £20m contract award.

Other reviews

The Council’s Corporate and Budget Scrutiny Board and the Children’s Services and
Education Board have agreed to jointly examine existing and proposed arrangements for
SEND transport provision. The Council’s Audit and Risk Assurance Committee Chair is
undertaking a fact-finding exercise into the original procurement exercise. Both activities had
not been concluded during the course of our review.

The Council sought to commission an independent review of the original procurement. This
review planned to assess the compliance and probity of the original procurement, including
re-running the evaluation stage This did not proceed due there being only one bidder, and
the cost being deemed not best value.
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Financial management

Since 2018 the overall cost of providing travel assistance including parent mileage,
travel passes and more recently the offer of personal travel budgets has increased
by 45% from £3m in 2018/19 to a projected cost of £6.4m for 2021/22. Over the
same period SEND pupils requiring travel assistance has increased from 680 to 850
with the average cost per pupil increasing from £5.1k pa to £7.6k pa. This situation
is not unique to the Council.

The pressure on the SEND Transport budget has been managed over recent years
by using carried forward underspends in the Education Directorate budget or using
one off contributions from reserves. These were fully utilised by the end of March
2021 and the Council agreed additional funding for 2021/22 with the budget
increased to £5.6m. A projected budget pressure of £800k remains, which excludes
the impact of continuing with the existing DPS framework from September 2021 to
February 2022.

The Council’s approach to managing the overspends prior to 2021/22 mean that the
base budget for SEND Transport did not reflect the true cost of providing the
service. This led to some of the criticisms in relation to the value of the planned
procurement award.

The extension of the original DPS contract by six months has seen an increase in
forecast costs for the service

Delegation and communication

Cabinet approved the procurement approach at its meeting in August 2020,
delegating the detailed design, including lot structure, to the Travel Assistance
Service team, working with the procurement and legal teams, with the procurement
team managing the overall procurement process

A key change to the existing DPS framework, which focused on costs, was to
introduce a greater focus on quality in the new DPS framework, in relation to
children’s safeguarding, and employment practices.
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The purpose of this KLOE was to consider the circumstances relating to the recent procurement of SEND Transport and the Council’s current

approach to concluding the procurement.

Delegation and communication (cont’d)

Whilst the teams involved in developing the new contract design were aware of the planned
service quality benefits, such as improved safety standards, reliability and quality of the
service, more could have been done to ensure key decision makers were aware of the
reasons for the change and the planned benefits when the new procurement approach was
discussed and agreed in August 2020, and prior to the planned approval in June 2021,
noting the significant changes to members of the Cabinet between these two dates.

A comparison between providers used on the current contract with those who were being

proposed to be awarded contracts via the new DBS framework may have also helped
managed a more effective contract award discussion.

The publication of the proposed award

The Council chose to include the recommendations for the award of the new DPS contracts
on the public part of the agenda papers for the Cabinet meeting on 16 June 2021, including
the results of the evaluation. This was the direct cause of challenges being made to
members of Cabinet prior to the meeting taking place. It is unusual for such potentially
commercially sensitive information being made public in advance of a decision being made
on the award of a major contract.

The outcome of the June Cabinet meeting has significantly impacted on the Council’s
reputation, including the matter being raised in Parliament, and has further impacted on the
relationship between officers and members including levels of trust. The pausing of the
procurement has also increased the level of expenditure on the services placing further
pressure on the Council’s budget, and creates risks for the Council such as accusations of
suppliers canvassing members during the intervening period.

Conclusion of the procurement

The procurement of the contract was initially paused, pending the outcome of the various
reviews being undertaken. However, in order to not have to further extend the current DPS
contract, work has been undertaken, including obtaining external legal advice, to review the
structuring of the lots, and to consider whether the new DPS framework will be used. A
report is planned to be presented to Cabinet on 3 November 2021 to agree how to proceed.
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Conclusions and recommendations

The focus of service quality in the new DPS framework represents important and
positive progress for the Council in managing a major contract of this

type. However, weaknesses have been identified by Internal Audit in some aspects
of the procurement approach, although these did not represent a breach of the
Council’s Procurement and Contract Procedure Rules.

The manner of the pausing of the procurement has damaged the Council’s
reputation, put further strain on officer and member relationships, and created
uncertainty and risks over how the conclusion of the procurement will be viewed
and opened the Council up to potential legal challenges.

The Council already uses a DPS for commissioning travel assistance services, so
has familiarity with the approach, as do providers. Whilst not the only procurement
option, DPS is considered an appropriate procurement approach for a public sector
organisation procuring services of this type. Operators can bid to be appointed to
lots on the framework, and if unsuccessful continue to try do so by meeting the
Council’s service standards. When the Council requires a service, operators on the
DPS framework are asked to tender for the work.

This was a major and complex procurement. An Invitationto Tender was
advertised on 12 March 2021, with a closing date of 2 April 2021, for the contract to
go live on 1 September 2021. This time frame was inadequate for such a large and
complex contract.

The Council’s senior leadership — both officers and members — must place
priority on agreeing the outcome of the SEND Transport procurement
exerciseto ensure a further contract extension is not required. This should
include:

* Not losing the significant progress made on the contract specification’s
focus on service quality.

» Greater support, involvement, dialogue and oversight with the officer
teams with responsibility for progressing the procurement.

* Ensuring the contract provides the Council with effective management and
oversight of the personal transport market.
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KLOE A4: SEND Transport (cont'd)

The purpose of this KLOE was to consider the circumstances relating to the recent procurement of SEND Transport and the Council’s current
approach to concluding the procurement.

Recommendations (cont’d)

For the conclusion of the SEND Transport procurement and for all future major

procurements, the Council should ensure that:

* Record keeping and declarations of interest are undertaken in line with Council
policies and procedures.

» Decision making does not create real or perceived risks in relation to inappropriate
procurement decisions.

* Procurementtimescales provide adequate time for both suppliers to submit high
quality bids, and the Council to undertake appropriate evaluation, scrutiny and
decision making. This timescale should include appropriate time in advance of the
procurement for the council to undertake the necessary strategic thinking and
planning required, and mitigate the risk of not making an award in the planned
timescale
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